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Congress intended that the Commission develop a mechanism to respond to consumer

complaints, the Commission has responded by Cleating an unnecessary administrative burden

for the operator and an additional cost to be passed on to consumers.

D. The UDilonD Rate Rules Should Not Apply to Individual Bulk AceOUDts.

Under Section 76.984(b), the Commission allows operators to establish rates for bulk

accounts which are different from rates for individual residential accounts. However, "all

multiple dwelling buildings in the franchise area must receive the same bulk discount rate

structure." Order, at 1424. Operators should be permitted to negotiate individual rate

packages with MDUs and other commercial or bulk accounts. cable operators must be able

to maintain the flexibility to provide service pursuant to individually negotiated agreements in

order to compete with other multichannel video providers.

Congress' concern as expressed in the legislative history of the 1992 cable Act, was

directed toward individual residential accounts and the effects of temporary discounts on

emerging competitive services. til The application of standardized pricing to bulk sales

arrangements would have anticompetitive effects. Under the present regulations, unregulated

MMDS and SMATV (and soon to be DBS) operators may target individual MDUs, offering

discount rates while the cable operator's rates are, in effect, frozen in its bulk rate discount

structure. With its rates undercut, a cable operator will be forced to retreat from existing

~I "This provision is . . . intended to prevent cable operators from dropping the rates in
one portion of a franchise area to undercut a competitor temporarily." senate Report at 76.
~ 11m Conference Report indicating that uniform pricinl provision was designed to
encourage competition by ... forbiddinl a cable system from offerinl prices within a
franchise area in order to drive out competition where it exists only to later raise their rates
when their competitor is driven out." 138 Cong. Rec. S14,248 (dailyed. Sep. 21, 1992).

l
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bulk contract arrangements, one building at a time. Contrary to its assertions, the

Commission is not relying here on marketplace considerations in developing its bulk account

policies.§j/ The MOU owner or manager has access to stand-alone SMATV and MMDS

providers with low entry barriers. Absent the ability to compete and maintain existing bulk

accounts as well as secure new ones, an operator's revenue base will suffer, which in tum

will have upward pressure on system rates. This effect would be especially severe in

communities with large numbers of bulk accounts where other multi-channel video providers

may seek to underprice the cable operator and take advantage of his inability to adjust rates.

Although extending the uniform rate structure obligation to commercial accounts is

unnecessary and unwarranted, if it is to remain part of the FCC's rules, clarification of those

rules is critical in at least two respects. First, all existing arrangements should be

grandfathered. It would make no sense to require reneeotiations of hundreds of existing

contracts in the community. Second, the Commission needs to clarify that operators may

have subcategories to a rate structure based on the size or number of units at issue in the

bulk sale arrangement and the duration of the agreement. Typical MOU arrangements, for

example, may run for a three-year, six-year, or ten-year period; others may be of indefinite

duration. In each case the rates charged reflect different elements of the agreement which

make up the rate "structure."

E. A Francb...... Authority Mull be Recpdred to Refund Francblsl"l Fees in
Excess of Flve Percent Paid on the 0rlliDal Rates When OrderiDJ a
Refund.

fiJi Id..., Win& 1992 Cable Act § 2(b)(2).
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Section 622 provides: -For any twelve-month period, the franchise fees paid by a

cable operator shall not exceed 5 percent of such cable operators gross revenues derived in

such period from the operation of the cable system. - 47 U.S.C. § 542(b). A refund to

customers of the cable operator's revenue from a given period will necessarily alter the

calculation of a franchise fee based on gross revenue from that same period. The

Commission's regulations should be modified to provide that any excess over 5 percent of

the cable operator's adjusted revenue (minus refunds) paid to the franchising authority must

be returned to the cable operator. While this should be apparent, the Commission's

regulations should address this point.

VDI. The RepIatlons for Leued AcceM Itates Do Not ADolf Operaton to Recover AD
of Their Costs and Earn a ReasoaabIe Proftt.

A. The CommfsslOD'S Metbodolo&Y f. SeHlna MaxImum Rates Based on the
Cateaory of ProanmmluIIs Flawed.

When Congress adopted the leased access provisions in the 1984 Cable Act it

recognized that leased access requirements could adversely impact the economic liability of a

cable system. As a result, operators were given the discretion to charge rates that would

preserve their financial integrity and the right to discriminate in the rates charged based on

the type of programming or programmer. sec 1984 House Report at 50.

Though the 1992 Cable Act directs the Commission to establish maximum rates for

leased channel capacity, neither the statute nor its legislative history provides any indication

that an operator's right to differentiate the rates charged to unaffiliated (or third-party)

programmers should be limited. The Commission erroneously limited this right to

differentiate between affiliated and unaffiliated programmers. 0Ida: at 1503. The

d
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legislative history of section 612(c) specifically recognizes that the right to charge different

rates to different programmers, is vital to an operator's ability to provide leased access

capacity without adverse financial consequences.1SJI The fact that leased programming may

be somewhat similar to that already carried on the system does not obviate the potential for

adverse financial consequences. To the contrary, a rule that prevents operators from

weighing these risks and pricing channel capacity accordingly forces operators to lease

channel capacity at a discount to certain programmers simply on the basis of the type of

programming involved. This is entirely inconsistent with the operator's right to consider the

mix of existing services as well as potential market fragmentation in the pricing of leased

channels.

Establishing maximum rates for leased access based on three categories of

programming is itself arbitrary. The Commission was charged with the responsibility of

identifying the maximum rates that may be charged, leaving parties room to negotiate over

actual terms. The Commission's categorization scheme intrudes into that process and

imposes constraints far greater than those contemplated by Congress. Assuming, ara:uendo,

that some differentiation is appropriate, the Commission should limit its classifications. The

only two classifications that are reasonable are based on a non-eontent differentiation between

programming carried on a per channel or per event basis and other programming. There is

no legitimate rationale or support for separating home shopping programming from other

']j)J ~ 1984 House Report at SI. The CommiJlion's eategor.iation scheme completely
disregards the -marketina of the mix of existina .-vices as well as potential market
fragmentation- as factors to be considered in setting rates.
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types of programming. Absent an explanation, the rate classification established by the

Commission for leased channel capacity is arbitrary and capricious.7J!

B. The Conrmfesfoe's Rules Prevent Opentors from RecoveriDa the Costs of
Provldlq Part-11me CIumnel Capacity.

The .Qnb: also appears to contemplate that programmers will lease channel capacity

for different day parts, rather than for a full day. QIdel at 1498, n.1283. The rules do not,

however, provide a mechanism for the operator to recover the additional costs incurred when

channel capacity is leased on less than a full-time basis. ~,~, Comments of Cox at 40.

Part-time leases impose additional administrative and technical costs, as well as the

opportunity cost of losing capacity on a particular channel for the portion of the day that is

not leased.11I Despite comments raising these concerns, the rules fail to address how

operators will be compensated for these costs or whether operators may charge different rates

for different day parts.11! Without such clarification, the rules prevent operators from

1lI ~ State Farm, 463 U.S. at 43 (agency decision must provide "a rational connection
between the facts found and the choice made. ")

'Ill Similar costs would be incurred if programmers were allowed to lease channel capacity
on a periodic basis, CaL, only on certain days of the week or certain times of the year.

TJl If operators are not given the discretion to char&e different rates for different day parts,
then certain day parts, notably prime time, will be patly underpriced while other day parts
will be overpriced. In conjunction with the categorization scheme adopted by the
Commission, this could result in a situation where some programmers will be paying less for
prime time than other programmers pay for the same amount of time in a less desirable day
part. This is inconsistent with congressional intent.

..
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recovering the costs of providing 1e:ued channel capacity and making a reasonable profit on

these channels. Operators should only be req.uired to lease complete channels. 'W

C. Cable Operaton Should Not be Required to Provide BUIina and Collection
Serviees for lased Access Users.

The Commission was empowered to establish reasonable tenDs and conditions for

commercial use of leased access channels, including those for billing and collection.

47 U.S.C. § 532(c)(4)(A)(ii). However, the 1992 Cable Act does not suggest that the

provision of billing and collection services is or should be mandatory. Likewise, both the

House and Senate Reports indicate that the Commission is only authorized to establish

"standards"1J! or "reasonable terms ·and conditions"7J! for billing and collection services,

not require operators to provide such services. These obligations imposed by the FCC's

rulesZZ! go too far and are unwarranted. The Commission justifies its rules on grounds that

it has too little data before it and, thus, billing and collection services cannot be unregulated.

This is an illogical result - the regulations are being imposed in the absence of evidence that

a problem even exists.1J!

'HI Establishing uniform rules for determining adequate compensation for part-time access
would be virtually impossible to achieve, but the absence of rules will not preclude
negotiated part-time leases.

1j1 House Report at 121.

~I Senate Report at 79.

11/ 47 C.F.R. § 76.971; 0Dka: at , 504.

J.jl The Commission's only "evidence" of a problem is one party's speculation; yet the
Commission summarily dismisses information provided by the cable industry which suggests
the availability of such services by third parties. Order at , 504, n.1298.

of
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IX. Conclusion.

For all the foregoing reasons, the Commission should reconsider the Qr.dm: as

described herein.

Respectfully submitted,

c

DOW, WHNPS & ALBERTSON
12S5 Twenty-Third Street, N.W.
Suite 500
Washington, D.C. 20037
(202) 857-2500

June 21, 1993

By:

THE JOINT PARTIES

~~
Peter F. Feinberg
J. Christopher Redding
Peter c. Godwin

Their Attorneys
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Mid-Coast Cable Television, Inc.
Service Electric Cablevision, Inc.
Sonic Communications
Southwest Missouri Cable TV, Inc.
Summit Communications Group, Inc.
US Cable Corporation
Vista Communications, Inc.
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3. EUerDaI Costs per Month

September 30, 1992 Costs

October 1, 1993 Costs

$80,000

$10,000 • 1.10 == $88,000

4. Effect If EUerDaI Costs Are Included In IDIIatIcm. AcUustmeat

External costs are equal to one third of revenue, and should be weighted as such in the
inflation adjustment. (This actually understates the effect, since external costs will be a
greater proportion of total costs than of total revenues).

Adjusted Inflation Rate (10~ • 1/3) + (4~ • 2/3) == 18/3%
= 6 percent

Benchmark Adjusted for Inflation and $0.549 per channel + 1.06
External Costs == SC).S82 per channel

Revenue per Month with Adjustment $O.S82 • 40 • 10,000 == $232,776

Revenue Lost During First Year if External ($232,776 - $228,400) • 12 = $52,512
Cost Increases are Excluded.
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IX. Conclusion.

For all the foregoing reasons, the Commission should reconsider the~ as
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APPENDIXB

Effect of Excluding External Costs from Initial Inflation Calculation

This appendix describes the effects of preventing cable operators from recovering external
costs incurred between September 30, 1992 and initial elate of regulation. It shows the effect
of excluding these costs and revenues for the first year after regulation begins. This revenue
loss will continue each year until the cable operator is no longer subject to rate regulation.

The calculations are based on a system with 40 total channels, 2S satellite cbannels and
10,000 subscribers, with no changes in any of th_ parameters after September 30, 1992.
The following assumptions are made: (1) There is no effect from equipment costs or
franchise fee adjustments; (2) The operator increased rates by five percent on January 1,
1993 and has had no other increases since then; (3) Inflation is four percent; and (4) External
costs are $80,000 per·month on September 30, 1992 and increase 10 percent between then
and OCtober 1, 1993, the initial date of regulation. If this system charged $0.60 per channel
last September and increased rates five percent, to SO.63 per channel, on January 1, 1993,
the system's benchmark rate would be $0.549 per channel (assuming four percent inflation).

1. Rate Calculation

Rate on September 30, 1992 SO.60 per channel

Rate on OCtober 1, 1993 $0.63 per channel

Benchmark Rate $0.549 per channel

Permitted Rate $0.549 per channel

Permitted Rate plus Inflation Adjustment $0.54 • 1.04 = $0.571 per channel

2. Revenues per Month

On September 30, 1992 $0.60 • 40 • 10,000 == $240,000

On OCtober 1, 1993 $0.63 • 40 • 10,000 == $252,000

After Rate Regulation $0.571 • 40 • 10,000 == $220,400
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3. External Costs per Month

September 30, 1992 Costs

OCtober I, 1993 Costs

$80,000

$10,000 • 1.10 - $88,000

4. meet If External Costs Are Included In IDIIation AcQustmeDt

External costs are equal to one third of revenue, IIld should be weighted as such in the
inflation adjustment. ('Ibis actually undentates the effect, since external costs will be a
greater proportion of total costs than of total revenues).

Adjusted Inflation Rate (IO~ • 1/3) + (4~ • 2/3) = 18/3%
- 6 percent

Benchmark Adjusted for Inflation and $O's49 per channel + 1.06
External Costs - $0.582 per channel

Revenue per Month with Adjustment $0.582 • 40 • 10,000 = $232,776

Revenue Lost During First Year if External ($232,776 - $228,400) • 12 = $52,512
Cost Increases are Excluded.


